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Where TJnited States Postal Service attempted 
unsuccessfully to deliver a bid by express mail 
addressed to a post office box 5 hours prior to 
bid opening, but agency denies knowledge of 
attempted delivery and shows it had personnel in 
its offices at the time of purported delivery and 
its mail clerk checked its post office box three 
times prior to bid opening, protester has not 
carried its burden of proof in showing government 
mishandling in the receipt of the bid. 

E. M. Brown, Inc. (Brown), protests the rejection of 
its bid as late under solicitation No. SCS-12-PA-85 issued 
by the Soil Conservation Service (SCS), United States 
Department of Agriculture. 

The protest is denied. 

Bid opening was scheduled for 1:30 p.m.,  March 13, 
1985. O n  March 12, 1985, at 2:50 porn., Brown mailed its bid 
by United States Postal Service (USPS) express mail. The 
bid was mailed to the correct address indicated on the 
solicitation: 

"CONTRACTING OFFICER 

228 WALNUT ST., ROOM 850 
BOX 985 FEDERAL SQUARE STATION 
HARRISBURG, PA 17108-0985" 

USDA, SOIL CONSERVATION SERVICE 

Bid opening was held as scheduled but Brown's bid was 
not present. At approximately 7:OO a.m. on Yarch 14, 1985, 
an express mail package from Brown indicating it contained a 
bid for solicitation No. SCS-12-PA-85 was picked up at the 
caller window at the Federal Square Station Post Office. 
The contracting officer considered the bid late. 
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Brown asserts t h a t  a u e  t o  SCS n e g l i g e n c e  i ts  b i d  was 
n o t  r e c e i v e d  i n  time f o r  b i d  o p e n i n g .  Brown p o i n t s  t o  a 
UbPb r ece ip t  showiny  t n a t  d e l i v e r y  was atteinpted o n  
Evlarcn 1 3  a t  7:41 a.m., 5 h o u r s  p r i o r  t o  bia  o p e n i n g  t h a t  
day .  brown s t a t e s  t h a t  a d e l i v e r y  s u p e r v i s o r  a t  t h e  Eeaeral 
syudre  b t a t i o n  P o s t  Uftice v e r i f i e d  t o  Brown the 7:41 a.n. 
a t t e m p t e u  a e l i v e r y  time. hrOWn S ta t e s  t h a t  t h e  s u p e r v i s o r  
also v e r i f i e d  t h a t  n o t i c e  of t h e  express  ]nai l  was placed i n  
t n e  SCS DOX p r i o r  t o  d:uU a.in. o n  Plarch 13. Brown claims 
t h a t  s i n c e  SCS p e r s o n n e l  e r r ed ,  a l l  b ias  for  the so l i c i t a -  
t i o n  s h o u l d  be relected a n d  t h e  s o l i c i t a t i o n  D e  
r e a d v e r t i s e d .  

SCs h a s  s u b m i t t e d  t h e  a f f i d a v i t  o f  i ts  mail clerk a t  
t h e  bCS o f f i c e  where b id  o p e n i n g  was h e l d ,  w h i c h  is i n  t h e  
same b u i l d i n g  a s  t h e  F e d e r a l  b y u a r e  S t a t i o n  Post O f f i c e .  
T h e  clerK s t a t e s  t n a t  o n  harch 1 3 ,  t h e  d a y  of b id  o p e n i n g ,  
h e  checked P.O. Box 985 a t  a p p r o x i m a t e l y  7:15 a.m., 12:14 . 
p.m. a n a  12:50 p.m.  a n a  d i u  n o t  f i n d  a n  e x p r e s s  mail pacKage  
o r  n o t i c e .  H e  s t a t e s  f u r t h e r  t h a t  a t  12:50 p.m., h e  a lso 
checked t h e  s e r v i c e  c o u n t e r  a n d  a s k e a  t h e  USYS employee  t o  
check p a r t i c u l a r l y  f o r  e x p r e s s  o r  c e r t i f i e d  mail. The mail 
clerk w a s  inforfl ied t h a t  a l l  m a i l  nad  b e e n  sorted for t h a t  
a a y .  On Marcn 1 4 ,  when t h e  i n a l l  c l e r k  wen t  t o  g e t  t h e  m a i i  
a t  t h e  s e r v i c e  window, t n e  UbPS e m p l o y e e  g a v e  him a n  e x p r e s s  
mail e n v e l o p e  from Brown. 

A l a t e  bia g e n e r a l l y  m u s t  be re jected u n l e s s  t h e  
s p e c i f i c  c o n d i t i o n s  s ta ted  i n  t h e  s o l i c i t a t i o n  for  c o n s i d -  - 

e r a t i o n  of i a t e  b i d s  are  met. J a r r e t t  S. B l a n k e n s h i p  Co., 
B - 2 1 3 ~ 7 0 ,  O c t .  25, 1 9 8 3 ,  8 3 - 2  C.Y.0. 11 504.  T h e  so l ic i ta -  
t i o n  here c o n t a i n e d  t h e  s t a n a a r d  l a t e  b i d  c l a u s e  wh ich  
a t d t e c l  t h a t  a l a t e  bia would  n o t  be considerea u n l e s s  i t  was 
r e c e i v e d  p r i o r  t o  awara a n a  ( 1 )  i t  was s e n t  by r e g i s t e r e d  or 
c e r t i f i e d  mail a t  l ea s t  5 d a y s  p r ior  t o  b i d  o p e n i n g ,  or ( 2 )  
t h e  l a t e  receipt  was d u e  s o l e l y  t o  g o v e r n m e n t  m i s h a n d l i n g  
a f t e r  r ece ip t  a t  t h e  gove rn inen t  i n s t a l l a t i o n .  T h e  p ro tes t -  
e r ' s  D i d  was n o t  s e n t  by r e g i s t e r e u  o r  c e r t i f i e d  mail 5 d a y s  
p r i o r  t o  b i d  o p e n i n g .  E x p r e s s  inail does n o t  come w i t h i n  t h e  
f i r s t  e x c e p t i o n  s ta ted  i n  t h e  l a t e  b i d  c l a u s e .  - &OH 
Management a n d  Compute r  S y s t e m s ,  I n c . ,  b-2Utr663, Auy. 31 ,  
1 9 8 2 ,  82-2 C.P.D. y 197 .  T h e  s e c o n d  e x c e p t i o n  a lso CLOeS n o t  
a p p l y  b e c a u s e  t h e  b i d  was a l r e a d y  l a t e  wnen r e c e i v e d  a t  t h e  
g o v e r n m e n t  i n s t a l l a t i o n .  k p o s t  o f f i ce  box is n o t  t h e  
governrirent i n s t a l l a t i o n  for p u r p o s e s  o f  t h e  l a t e  b i d  
c l a u s e .  The Hoedads, B-185919,- July 8, 1 9 7 6 ,  76-2 C.P.D. 
11 21.  T h e  p ro t e s t e r ' s  l a t e  b i d ,  t n e r e f o r e ,  may n o t  be 
c o n s i d e r e d  u n d e r  t h e  terms of t h e  l a t e  b i d  c l a u s e .  R e t s i n a  
- C o . ,  b -212471,  Auy. 3 ,  1484 ,  84-2  C.P.L. \I 148 .  
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W e  have  r e c o g n i z e d ,  however ,  t h a t  there may be 
s i t u a t i o n s  n o t  c o v e r e d  u n d e r  t h e  l a t e  b i d  c l a u s e  t h a t  
l u s t i f y  c o n s i a e r a t i o n  o f  a l a t e  b i d .  For  example,  where a 
protester c a n  show t h a t  government  m i s h a n a l i n y  d u r i n g  t h e  
process of r e c e i p t  ( a s  a i s t i n y u i s n e d  from m i s h a n d l i n g  a f t e r  
r e c e i a t )  was t h e  parainount reason i t s  b i d  was l a t e ,  t h e  b i d  
inay b;! c o n s l u e r e d :  
1 9 b 3 ,  83-1 C.P.d. :I 78.  Government m i s h a n d l i n g  o f  a bia 

Sun I n t e r n a t i o n a l ,  b-2U8146, J a n .  2 4 ,  

d e i i v e r e u  t o  a post  o f t i c e  DOX may be t'ound where  t h e  agency  
f a i l s  t o  employ proceaures d e s i g n e d  t o  pe r in i t  t i m e l y  a e l i v -  
e r y  of t h e  old t o  t h e  c o n t r a c t i n g  o f f icer  w i t h i n  d r eason-  
ao l e  t i m e  before b i d  o p e n i n g .  49 Comp. Gen. 697 ( 1 9 7 0 ) .  I n  
order to  COf1CluCIe,  however,  t h a t  a b i d  d e l i v e r e d  t o  a post 
o f f i c e  box was l a t e  s o l e l y  b e c a u s e  of government  mishan- 
d l i n g ,  it f i r s t  m u s t  b e  e s t a b l i s h e d  t h a t  t h e  bia--or  a t  
l ea s t  some n o t i c e  c o n c e r n i n g  it--was i n  t h e  box sometime 
p r i o r  t o  bid  o p e n i n g .  - See U t a h  G e o p n y s i c a l  I n c , ,  B-205503, 
har. 2 2 ,  1 9 8 3 ,  83-1 C.P.D. 11 2bd; R e t s i n a  C o . ,  €3-212471, 
supra. 

Brown asser ts  t n a t  SCS p e r s o n n e l  had n o t i c e  t h a t  i t s  
b i d  was w a i t i n g  t o  b e  p i c k e d  u p  w h i l e  t h e  agency  reports no 
s u c h  n o t i c e  was e v e r  g i v e n  t h e  agency .  SCS h a s  p roducea  a n  
a f f i d a v i t  from i ts  mail  clerk t o  s u p p o r t  i t s  p o s i t i o n .  
Brown asserts t n a t  t h e  e x p r e s s  mail r ece ip t  which shows 
d e l i v e r y  was attempted o n  N a r c n  13 is p roof  t h a t  SCS per son-  
n e l  had n o t i c e  o f  t h e  attemptea a e l i v e r y .  h h e r e ,  as here, 
t he re  is a n  u n r e c o n c i l a b l e  c o n f l i c t  be tween a protester and 
a n  ayency  o n  a f a c t u a l  matter, w e  c a n  o n l y  c o n c l u d e  t n a t  t h e  
protester  h a s  n o t  met i t s  b u r d e n  o f  p roof  t o  e s t ab l i sh  t h e  
f a c t s  i t  a l l e g e s .  E l r i c h  C o n s t r u c t i o n  Co., I n c . ,  
B - 2 1 2 ~ 4 0 . 3 ,  O c t o  1 2 ,  1 9 8 3 ,  83-2 C.P.0. 11 455. 

T h i s  case is s imilar  t o  C o n t r o l  A n a l y s i s  Corp., 
B-lb9t i l1 ,  A p r .  15, 1 9 8 3 ,  83-1 C.Y.D.  9 4 1 3 ,  where t h e  UbP5 
a t t e m p t e d  t o  d e l i v e r  a b i d  prior t o  b i d  o p e n i n g  and was 
u n s u c c e e s f u l ,  The n o t a t i o n s  o n  t h e  e x p r e s s  mail l a b e l  i n  
t h a t  case, as here, o n l y  showed t h e  t i m e  o f  a t t e m p t e d  
d e l i v e r y  b u t  i t  a id  n o t  s p e c i i y  t h e  d e s t i n a t i o n .  Moreover ,  
t h e  agency  i n  C o n t r o l  A n a l y s i s  C o r p o r a t i o n  a s s e r t e d  t h a t  i ts  
base pos t  o f f i c e  and t h e  l o c a t i o n  d e s i q n a t e a  for hand car- 
ried b i d s  were s t a f f e d  a t  t h e  t i m e  of t h e  a l l e g e d  attempted 
d e l i v e r y .  I n  t h i s  case SCS m a i n t a i n s  t n a t  n o t  o n l y  a i d  i t s  
mail c le rk  check t h e  P.O. box s e v e r a l  times and i n  a d d i t i o n  
check  t n e  s e r v i c e  c o u n t e r ,  b u t  a lso t h a t  SCS p e r s o n n e l  were 
a v a i l a b l e  i n  Room 850 o r  t h e  a d j o i n i n g  room c o n n e c t e d  by a 
s iae  aoor f o r  any attemptea a e l i v e r y  maae a f t e r  7 a.m. o n  
PIarCh 1 3 .  w n i l e  i n  C o n t r o l  A n a l y s i s  C o r p o r a t i o n  w e  n o t e a  
t h a t  t n e  p r o t e s t e r ' s  m a i l i n g  l a b e l  d i u  n o t  c o n t a i n  t n e  room 
number and h e r e  Brown had i n c l u d e d  t h e  SCS room nuinber o n  
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its mailing label, we do not find this one dissimilarity 
requiring a different outcome. Given the entire record, 
Brown has simply not shown that SCS personnel had notice of 
the USPS's  attempted delivery and indeed, whether the 
attempted delivery by the USPS was ever made at the correct 
destination. 

The protest is denied. 

d 4  Harr ++, R. Van Cleve 
4 General Counsel 




